
On March 21, 2011, the 

Colorado Supreme 

Court rejected the 

“reasonable degree of 

medical probability” 

standard for admissibility 

of expert testimony.  In-

stead, the supreme court 

ruled that admissibility 

was governed by Rule of 

Evidence 702 and the 

factors outlined in 

Shreck.  Estate of Ford 

v. Eicher, M.D., 2011 

WL 976597, involved a 

lawsuit by an infant’s 

parents against an ob-

stetrician after the infant 

suffered a brachial 

plexus injury to the right 

shoulder following deliv-

ery.  The proper stan-

dard for determining ad-

missibility of expert 

medical testimony is 

through analysis of testi-

mony under Rule 702, 

rather than through the 

reasonable medical 

probability standard.   

The importance of this 

case for claims adjusters 

when handling claims is 

to recognize that it will 

now be much easier for 

plaintiffs to present testi-

mony in support of their 

claims based on mere 

possibility rather than 

certainty.  This change 

will apply to all expert 

testimony such as doc-

tors, engineers, archi-

tects, accountants, etc.  

Colorado Supreme Court Changes Standard for Experts 

No UM Coverage When Shot Outside the Car 

In State Farm Mut. 

Auto. Ins. Co. v. 

Fisher, 2010 WL 

3312841 (10th Cir. Aug. 

24, 2010), the Tenth Cir-

cuit held that a vehicle 

was not being used for 

UM purposes where the 

uninsured motorist fol-

lowed the insured for 2 

miles, rammed his vehi-

cle several times, parked 

his vehicle behind the 

insured’s vehicle after 

insured pulled over, and 

then got out of his vehi-

cle . . . continued on 

back page 
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Did you know? 

Anyone handling 

claims-made policies is 

required to attend a 

Division of Insurance 

approved class? 

Lambdin & Chaney is 

an approved trainer. 

Next Class is June 

7th from 11:00 to 1:00 

Email Alexis at  

atormey@lclaw.net to 

register. 



In Hildebrand v. New 

Vista Homes II, LLC, 

2010 WL 4492356 

(Colo. App. 2010), the 

Colorado Court of Ap-

peals ruled that the Con-

struction Defect Action 

Reform Act (CDARA) 

does not preclude an 

award of damages for 

inconvenience as result 

of construction defects in 

a case where a father, 

who co-owned the home 

with his son, only occu-

pied the property inter-

mittently.       

The court noted, how-

ever, that any such 

noneconomic damages 

shall not exceed the 

statutory cap of 

$250,000.  Because the 

builder-vendor did not 

raise the issue at the 

trial court level, the court 

declined to consider the 

builder-vendor’s argu-

ment that because dam-

ages had to be 

“reasonable” under 

CDARA, “betterment” 

damages were statuto-

rily prohibited. 

such benefits owed? 

And when is there a 

“reasonable dispute” jus-

tifying the insurance 

company’s decision to 

withhold payment?  

While the answer always 

depends on the facts of 

each claim, in Regula-

As all claims adjusters 

probably know by now, 

C.R.S. § 10-3-1116 per-

mits double recovery of 

benefits, attorney fees 

and costs for unreason-

able delay or denial of 

first party benefits that 

are owed.  But when are 

tion 5-1-14, the Division 

of Insurance has listed 7 

examples of what may 

be included as a 

“reasonable dispute:” 

1. Necessary information 

has not been submitted 

or obtained; 

Inconvenience Damages in a Construction Defect Case 

Division of Insurance Gives Examples of “Reasonable Dispute” 

that was already in 

place.  It does, however, 

expressly disavow the 

case of Gen. Sec. 

Indem. Co. of AZ v. 

Mountain States Mut. 

Casualty Co., 205 P.3d 

529 (Colo. App. 2009).  

In so doing, courts are 

now required to assume 

that property damage, 

including damage to the 

work itself or other work, 

is an accident unless the 

property damage is 

intended and expected 

by the insured. But the 

statute also makes it 

clear that it is not creat-

ing insurance coverage. 

Insurance Policies Issued to Construction Professionals 

On May 21, 2010, 

C.R.S. § 13-20-808 took 

effect, which governs 

insurance policies 

issued to construction 

professionals.  While 

much was made about 

this law (also known as 

HB-1394), it changes 

very little about the law 
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In Volunteers of Am. 

Colo. Branch v. Gar-

denswartz, 2010 WL 

4595812, the Colorado 

Supreme Court held that 

a successful plaintiff 

could recover damages 

for the full amount of 

medical expenses in-

curred regardless of the 

fact that only a dis-

counted amount was 

paid by a health insur-

ance company.   

The supreme court rea-

soned that write offs and 

discounts were the direct 

result of the health insur-

ance contract, which 

was a collateral source 

under C.R.S. § 13-21-

111.6.  The tortfeasor 

was not entitled to bene-

fit from this contractual 

arrangement.   

For claims adjusters, this 

means that the full 

amount of medical bills 

must be considered in 

evaluating and negotiat-

ing claims without regard 

to what was actually 

paid.   

4. Coverage for the loss 

has not been deter-

mined; 

5. Indicators are present 

in the application or sub-

mission of the claim and 

additional investigation 

is necessary; 

2. There is conflicting 

information and addi-

tional investigation is 

necessary; 

3. The insured is not in 

compliance with the 

terms and conditions of 

the policy; 

6. Litigation is com-

menced on the claim; 

7. Negotiations or ap-

praisals are in process 

to determine the value of 

a claim. 

Colorado Supreme Court Permits Double Recovery in Tort 

Examples of “Reasonable Dispute” continued from page 2 

though the medical ex-

penses could have been 

recovered against the 

tortfeasor.  

The court reasoned that 

no public policy was 

served by allowing the 

claimant double recov-

ery of medical pay-

ments, and neither the 

collateral source rule nor 

the contract exception to 

C.R.S. § 13-21-111.6 

dictated a contrary re-

sult.  [One has to won-

der why the same public 

policy doesn’t apply in a 

tort case.]  

No Double Recovery in UM/UIM Case 

In Levy v. Am. Family 

Mut. Ins. Co., 2011 WL 

322527 (Colo. App. Feb. 

3., 2011), the court of 

appeals held that an in-

surer was entitled to re-

duce a UM/UIM arbitra-

tion award by the 

amount it paid for medi-

cal expenses even 
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the next prong of the inquiry is 

whether the use is causally related 

to the injury. 

The court reasoned that in a drive 

by shooting, the requisite causal 

nexus for recovering UM benefits is 

present; if, however, the vehicle in 

which the assailant is traveling 

stops and the assailant gets out of 

the vehicle before attacking his or 

her victim, the requisite causal con-

nection between the use of the ve-

hicle and the attack becomes more 

continued from front page. 

and shot the insured, who had 

exited his own vehicle and was 

standing in the middle of the 

roadway.   

To be entitled to UM benefits 

under a Colorado automobile 

insurance policy, a claimant 

must first demonstrate that an 

uninsured motor vehicle was 

being “used” at the time he or 

she sustained an injury; if so, 

difficult to establish. 

The moral of this story is to stay in 

your car. 

No UM Coverage When Shot Outside the Car 
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